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(a) Order-In-Appeal No.and AHM-CGST-002-APP-ADC-104/2022-23 and 29.11.2022
Date

(<T) '1Tftrfcl;.i-r'f[1:(T / ~mITT x[t[cITT, 3{lR '3flW@ ('3{q@° )
Passed By Shri Mihir Rayka, Additional.Commissioner (Appeals)
sta# Rt fain / ·,

('cf) 30.11.2022Date of issue

'} ~'f,.rising out of o¥_er-In-Original · No. GST/D-VI/O&A/21/GODREJ
(s-);: 't.fROPERTIES/AM/2021-22 dated 13.10.2021 passed.by The Assistant Commissioner,

·! '. CGST, Division - VI (S G Highway West), AJ:imedabad North Commissionerater M/s Godrej Properties Limitedki .(GSTIN-24AAACG3995MlZ7). if I• '·' A am:· . $gs aaaf.mrtr° Tar / 2nd Floor, Godrej Properties Ltd.,rj ''Name and Address of the Rudrapath Complex, Nr. Rajpath Club,Appellant
S G Highway, Ahmedabad, Gujarat-380059
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': ii
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authorit in the followin wa .

• !Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
1"-Rules,.2017 and ;:;hall be accompanied with a.fee of Rs. One Thousand for every Rs. One

. (iij) [Lakh of Tax or Iriput Tax Credit involved or tbe ;difference in '!'.ax or Input Tax Credit
' 'involved or the amount-of fine;. fee or penalty 9-etermined in the order appealed against,

- sub'ect to a maximum of Rs. Twent -Five Thousand.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/ CGST Act
(i) ·in- the cases where one of the· issues involved relates to place of supply as per Section

. . . i 109(5) of CGST Act, 2017. .
'(-}State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other

lthan as mentioned in ara- A i above in terms of Section 109 7 of CGST Act, 2017

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either, electronically or· as may be notified by the Registrar,

(Bl ;Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
·._ J\ '.of CGST Rules, 2017, and shall be accompanied by a eopy of the_order appealed against

within seven da s of filin FORM OST APL-05 online.

(i)

, Appeal to be filed before Appellate Tribunal under Section 112(8), of the CGST Act, 2017
after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/ accepted by the appellant; and

! _ (ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
i '1. ,rt in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising

t ! · from the said order, in relation to which the a eal has been filed.
· l 1'Ehe Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
i (") \. 0°3.12.2019 has provided that the appeal to tribunal can be made within three months

11
·. ,from the date of communication of Order or date on which the President or the State

"if.resident, as the case ma be, of the A ellate Tribunal enters office, whichever is later.
I i, sq sft«tr nf@art #t sfla «coo r, fqa 3Til: '1 cl) iia 7Tant?t a fg, sftarff
f«fr aasteewwrw.cbie. ov' "n •

(C). 'Flor elaborate, deta_iled an il~ st~t~ ,isi" elating to filing of appeal to the appellate
i;,, aiuthorit , the a ellant m www.cbic.gov.in.

i
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F.No.: GAPPL/ADC/GSTP/251/2022-APPEAL. . . ,._.,_,

ORDER-IN-APPEAL

Brief Facts ofthe Case :

M/s. Godrej Properties Ltd., 2nd Floor, Rudra PathComplex, Near Rajpath Cllb,
Sarkhej-Gandhinagar Highway, Ahmedabad-380059, Gujarat (hereinafter referred as
'Appellant') has filed the present appeal against Order No. GST/D-VI/O&A/21/GODREJ

. . ' . . .· ~
PROPERTIES/AM/2021-22, dated 13.10.2021 (hereinafter referred as 'impugned order')

passed by the Assistant Commissioner, CGST & C. Ex., Division-VI, Ahmedabad-Norfh

(hereinafter referred as 'adjudicating authority').

Z(i). Briefly stated the facts of the case is that the 'Appellant' is holding Gsr

Registration GSTIN No,24AAACG3995M1Z7 has filed the presentappeal on 12.01.2022.

On verification of TRAN-1 and ST-3 return of the appellant itwas observed that they
+2»

had wrongly carried forward the closing balance. of credit of Education Gess.

Rs.6,45,942/-; · SHEC Cess Rs.~122,979/- &· Krishi Kalyan Cess i.e. XKC Rs.8,07,884~

[Total of Rs.17,76,805/-] as reflecting in the ST-3 Return filed for .the period of Apm

June'2017, in TRAN-1 as transitional credit. The same was not admissible as per Sectth· I -.. ti
140(1) of the CGST Act, 2017. Accordingly, the said amount Education Cess

. . . T"
Rs.6,45,942/- ; SHEC Cess Rs.3,22,979/- & Krishi Kalyan Cess i.e. KKC Rs.8,07,884/

4

• total of Rs.17,76,805/- was reported to has been paid by the appellant in GSTR-3B fr
0.

June, 2018 filed on 20.07.2018 and intimated: vide letter 28.08.2018, however,applicable interest and penalty on this amount have not been paid by them.

Further, on verification of TRAN-1 filed by the appellant it was observed thatthey
' .

had taken credit of on the input held in stock in Table No.7(a), on which the CENVAT

credit was not available in the Service Tax regime. The appellant had availed credit of

Rs.12,91,188/- in TRAN-1 against inputs contained in their finished goods or semi

finished goods (i.e. their building· under development ) held in stock on the appointed

day. The said credit was denied on the grounds that thebuilding under construction

being attached to earth cannot be called "goods" in terms of definition as per Section

2(52) and in terms of case laws under erstwhile Central Excise Act, -1944. Alsojhe

condition no. (v) as mentioned under Section 140(3) had also not been fulfilled. The

registered person who is eligible for any abatement under CGST Act cannot claim;the
. . . k

above said credit on input contained in their finished goods or semi-finished goods.
• 0 • • 0 ; • ; (!,',. I

Therefore, the adjudicating authority viewed that the transitional credit of inputs
w. Mk:. ,

already used in construction and contained in WIP as on.30.06.2017 ·; '

Accordingly, the said credit of Rs.12,91,188/- was reported to ha
. . - .. ,

ril
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f

appellant on 01.11.2019 vide ,GST DRC-03 DC24-{l~90001887/ DI241119000,1328 , ·

intimated vide letter dated 08.07.2021, however, applicable interest and penalty on this
; ..

amount has not been paid by them.•_.;._ .

also credit of Rs.12,91,188/- taken in TRAN-l against inputs contained in their finished

goods or semi finished goods , urider the provisions of Section 73 of the CGST Act, 2017

read with Rule 121 of the CGST Rules, 2017. The adjudicating authority vide impugned
t . . •

order has also confirmed the demand of interest under Section 50 read with Section 73

of the CGST Act, 2017 and imposed a penalty of Rs.1,77,681/- & Rs.1;29,119/- in terms
ofSection 122 read with Section73 of the CGST Act,2017,

;1
: . I' . . . _, -_
,.,. A Show Cause Notice dated 02.08.2021 was accordingly issued to the appellant.

T'hereafter, the adjudicating authority vide impugned order has confirmed the said
h• i ·a .. . . . . # . . . .

demand of wrongly availed Cenvat credit of Education Cess Rs.6,45,942/-; SHEC Cess
" R$3,22,979/- & Kishi Kalyan Cess i.e. KKC R;,8,07,884i- [Tot~l of Rs.17,76,805/-] &··±+-· · .. .

i
I, ,_
i
!

CENVAT credit of EC, SHECand KKC shall be allowed to pr-avider of output

- i:i:1:I,, period ending with the day immediately preceding the appointed day.

:n.~ Further, explan\ation to· Section 142 provides that for the purpose of transitional
1
(':'·, .. provisions, the expression "CENVAT credit" shall have the s_ame meaning as

11{:,, assigned to it in the CentralExcise Act, 1944 or the rules made thereunder.

; '► In this_ regard, Rule 3(1) of the CENVAT Credit Rules, 2004 (Credit rules) framed

,; unde_r the Central Excise Act,· 1944 ('Excise Act') and the · Finance Act, 1994

(.'Finance Act') deals with the eligibility of CENVAT credit for a manufacturer or a.at±i
. service provider. The said rule included in its ambi_t EC and SHEC paid on

jw- · ;
,- _ excisable goods and on taxable services to be allowed as CENVAT Credit.

lie .: :1 ► It may be noted here that vide Notification No. 28/2016-Central Excise (NT),

'dated 26.05.2016, RuI.e 3(1a) was inserted· in Credit Rules which provided that
. .

i,1

Z(ii). Being aggrieved with the impugned order the appellant has filed the present' ii... . - , . -
appeal on 12.01.2022 mainly on the grounds that the adjudicating authority has not
given any _findings on the following points :-

- :<► Section 140(1) of the CGST Act among other things , provides that a registered

·f
d

?t, person is entitled to tc3.ke>ih his electronic credit-ledger:, the amount of CENVAT

ls credit carried forward in the return furnished in the existing regime for the
. ' . .

service. · '

.► In the light of above discussion, they understand that the Ted

under Section 140(1) of CGST Act includesthe credit o Cas
$
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these were specifically included in the definition of CENVAT Credit given under

the Credit Rules.

► Further, the language of Section 140(1) does not impose any restriction

regarding the type/ nature of CENVAT credit to be carried forward in the GST

regime. In other words, Section 140(1) does not expressly bar carry forward of

EC, SHEC & KKC which were validly taken and shown as closing balance in the

returns.
I► CENVAT credit ofEC, SHEC and KKC was allowed as per Rule 3(1) of Credit Rules

and being a service provider, credit of EC, SHECand KKC is allowed. The credit.of

EC, SHEC and KKC lying in the Cenvat credit account is an accrued right of the

appellant- since the cess on inputs / input services was already paid by the
'appellant. ,

► Based the above, they humbly reiterate that in their view, the appellant is eligible

to carry forward in the GST regime, the credit of KKC validly shown in ST-3,in

terms of Section 140(1) of the CGST Act. Further, they are not requiredto reverse
the same.

► Section 140(3) of the CGST Act among other things, provides that a registered

person is entitled to take, in his electronic credit ledger, the amount of CENVAT

credit against inputs lying in stock or inputs contained in semi-finishedl or

finished goods.

► They are liable to pay GST on supply of construction service and entire credit can.

be availed by them in the course or furtherance of business. Further, the

provisions of Section 73 and Section 74 of the Gujarat GSTAct, 2017 do not apply

in the present case since they apply only in case of short payment or non

payment of taxes whereas the appellant have rightly availed the credit and even if

the credit is inadmissible the credit is not utilized, hence· there is no short

payment or non-paymentof taxes.

The appellant has relied upon several judgments wherein it has been held that demand

must be set aside if the order is a non-speaking order.

The appellant has further relied on CBIC's 3rd edition FAQ dated 15.12.2018 and claimed

that the cesses were subsu GST rate. Hence, the carry forward of
. ·. .:}'.

CENVAT credit of EC, SHEC owed under section 140(1) of the CGST
· it

Act, 2017. . · ift:
#
l+1.'
3
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%%. .•
::f;.llat prior to amendment through CGST Act, 2018, ,the provision of Section 140(1) of
#a.. +
GST Act, 2017 makes reference to CENVAT cr_edit which is provided under Rule 3(1)

+%s. ,'
/f~P.,d 3 (la) of Credit Rules and lists the duties / taxes, a manufacturer or producer ofHe_t.'. · ,;
fjhal products. or a service provider be allowed to take as credit.
:::mr . _ . !1

/nl,i.e appellant further contendeq that it is evident from Rule 3 of Credit Rules that thehe. ' . . ' . ., ·•
· :B.C., SHEC and KKC are eligible credit. Thus, the amount of CEJ\NAT .credit includes EC,tt · .
SHEC and KKC; that they declared the credit of the said cess in the r.eturns filed for the-~~ r·{ . .
month of June, 2017 which is also not disputed in the SCN. Thus, appellant falls within

the_ provisions of Section 140(1) of the CGST Act. Thµs credit was correctly admissible to
them at the time of filing Form GST Tran-1.

They further submitted that in the erstwhile regime, CENVAT credit of cesses, which

indudes EC, SHEC and KKC were utilized only towards payment of those cesses. Withif introduction orGST, since th'iafe was no Ievy of cesses, there was nci output liabiii ty of
tlqufsam'e and therefore, the. CENVAT credit balance qfsuch cesses could not be utilized.

%'ax payers across India. Hence}' in absence of any mechanism to utilize. the balance of
tl\~l:ksses as on 30 June 20.l.7, rKt\~ame remained unutilized. . .

1#l'Support oftheir claim appellaft'relied upon the _follo_wing case laws:

Hon'ble Karnataka High co·urt in case ofUnionofIndia Vs. Slovak India Trading Co.
Pvt. Ltd. - [2002(201)ELT559(Kar)];

mrb Srinivasa Hair Industries 'vs) CCE, Chennai-)l-[2016-TIOL-1203-CESTAT-MAD]:

f@ Jain Vangaurd Polybutylere'Ltd. Vs. Commissioner· ofC.Ex, Nasik.- {2009_(247) ELT
·11itH- 658 (Tri-Mumbai)).' '·''

A'.B-i%IIant fur.ther contended thatthe credit of EC, SHEC and KKC is admissible even after' . .

tfetrospective amendment ofSection 140(1) of CGST Act, 2017.
.die. ·:s

In. support of their interpretation the appellant placed reliance on the following caseI#te.. !!
laws:-.

lt1l· •,· .
-..o Future Gaming & HotelServices (Pvt.) Ltd. - {?0.1$(40)STR 833(Sikkim)];ife: c· ·
a Martin Lottery Agenc,ies Ltd.-,,[2009(14) STR 593(SC)];

no! EicherMotors Ltd. - [1999(106) ELT3 (SC)];

o.Samtel India Ltd. - [2003(155) ELT 14(SC)]; ,
o. M/s BharatHeavy Electricals-Ltd.~ [Order No.51849/2019
o, Hon'ble High Court ofGujarat in the case ofFi/co Trade Ce n of,

, India.- [2018-TIOL-120-HC-AHM-GSTJ;..... etc.·

;a:25,e
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o M/s Idea Cellular Ltd. - [2019(6) TMI 903-CESTAT, Mumbai]...

Regarding disallowance of transitioned credit on input held in semi-finished and

finished goods, the appellant has submitted that the definition of the term "goods" have
remained similar in pre and post GST regime; that it is undisputed fact that both goads

arid services are used in construction of complex or building. In support of their
. '

interpretation the appellant placed reliance on the following case laws:- lg4
.O M/s j. /(. Spinning and Weaving Mills Ltd. [198732) ELT234(SC)]: ·e&
o M/s Vasantha Green Projects. [2018(5)TMI 889-CESTAT,Hyderabad];
o M/s All India Fedrn ofTax Practitioners. {2007(7) STR 625(SCJJ;

' I

o M/s Coca Cola India Pvt. Ltd. [2009(15) STR 65'i(Bom)];
o M/s DelhiCloth and GeneralMills Co. Ltd.[1977(1) ELTJ199)(SC)];

' t.l

Relying on the above decision, the appellant has-: contended that the activityvef

construction has remained same 'prior to June, 2017 and w.e.f June, 2017. The <J'n1j
change is by deeming fiction, i.e. the entire contract has been considered as serice!

Hence, the under-construction building remains movable goods as long as the occupaej

certificate is not received. They further submitted that the inwards are part of the semi

finished goods (work-in-process) on which the GST is to be paid, the ITC of the said

inwards should be allowed ; the goods are something which can be bought and sold' in

the market but the semi-finished stage is not capable of being sold and purchased .

Thus, it cannot be considered as goods at all.

Regarding demand of interest, the appellant contended that.the amount of EC, SHEC and

KKC and Cenvat credit on input held in stock in Tran-1 was always unutilized. They

submitted the copy of Electronic Credit Ledger for the period from July, 2017. till

31.03.2020 to show that the amount of EC, SHEC and KKC and Cenvat credit on input

held in stock amounting to Rs.30,67,993/- were never utilized. They reversed the credit

of EC, SHEC and KKC and Cenvat credit on input held in stock amounting to

RS.30,67,993/- suo moto before issuance of show cause notice itself. They are not

covered under any category of the persons liable for interest under CGST Act.

In support of their claim appellant relied upon the followingcase laws:

o Pratibha Processors Vs. Union ofIndia- [1996(88) ELT 12(SC)];
. . . .

o Star India Ltd. - [2006 (1) STR 73(SC) ·
· 'rs7de, .

o D.S.Narayana company Pvt. Ltd.-[ -Hyd.]
. .

... ff

t
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i
which was attended by Shri Pawan Kabra & other authorized representatives, on behalf

of\~e 'Appellant'. During P.H. he has reiterated the submissions made till date andr: . .
in\6rme.d that they want to.give additional submission/information, which was
apkroved and 7 working days period was granted.
'5
%. i

.Rlw.:: - ~_; : : . . ."«&, Accordingly, the appellanthas submitted the additional written submission on
ze)J;9.2022, wherein they stated that:-
a&t

ri&y aa attention to the recenI i'.etraSpective amentjment µnder Section 5O (3} of the

cG!T·Act, 2017 vide the Financ~• Act, 2022_ to provide for interest charge only when

. i~p~f tax erect it is a va i/ed and utiIlskd, effective from OM7.2017.:The relevant extract of
thki]1Jme is as follows: -· . . - • · . .,·,,.

t....::

1;;- .. /!/I
# at. :!:'.::''-t
;· •lf: · F.No.: GAPPL/APC/GSTP/251/2022-APPEAL• ,m... . ,
-!.·

{gearding penalty appellant contended that they havealready reversed the credit of EC,

1 ·: ~~EC and KKC and Cenvat credit oh input held in stock, amounting to Rs.30,67,993/- inI'. i;•W . . . : :: . . . . .£ 9%-3team nay, zoo and Gr DRC-03, dated 01.11.2019, respectiVely and also the

i j %]@ne was unutlized and they have not used cash payment for making such reversal.

·; } · . jy,nce even if the demand is upheld penalty should not be Imposed in the_present case.

[ ,,jj, !~\support of their claim and interpretation the app_ellant relied upon various case laws
;~!IF ~p,'.d requested to set aside the penalty.# s!:/.ii )';: ' . .

· 3~f Personal Hearing in the_ matter was held on 21.09.2022 thra.ugh virtual mode

:'I\,' "SO. Interest on delayedpayment oftax.

;,,t9l (3) Where the input tax ·criedit has been wrongly. availed and utilised. the

,:f}J,l register~d person shall pay interest on such input tax credit wrongly availed and
'. • . ' ' ' .< •

;?@JI;, .utilised, at such rate not exceeding twenty-four per cent. as may be notified by

.t:1~1~1 the Government, on the recommendations ofthe Council, and the intereot shall be
-; calculated, in such manner as may be prescribed. 11.,
+!

;

of-ldf~-}-CGST Act was amended and: proviso to section -50(1j was ·inserted which is re
prdd~ced below for easy reference:
ii

'
"theJnterest on taxpayable in respect ofsupplies made du,ring a tax period and declared inte «e -S.· · . ·.. · ·

the, return for the said period furnished after the due date in· accordan

provisions·ofsection 39 shall be levidd on thatportion ofthe tax that is paid
electrdnic cash ledger': : ·

Further, CBIC had recently issued a Notification No. 09/2022-Central Tax dated 25 July
r.' I

2022, which was made effective retrospectively from lst'July 2017 wherein Section 50
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In a nutshell, the CBIC has notified that the interest on late GST payments woul{!Lbe

applicable only on net cash tax liability after the deduction of the available input -tax

credits and hence interest levy is. only on liability-paid in c;ash and the same is not

applicable for ITC availed and nor utilized i:e. lying unutilized in the Electronic Credit
l

In view of above amendment, in their case they'have never utilized the dis;lied

CENVAT credit transitioned as on date of reversal. Hence; in the above case demand for
. .9input-tax credit alongwith interest and penalty should be set aside.

In addition to their earlier submission they also placed reliance of the following judicial
. ' ' .·:,

precedents:

a. Pratibha Processors Vs Union of India - [ 1996 (88)E.LT. 12 (S.C.)]

b. Sutherland Global Services Pvt. Ltd. Vs. Assistant Commissioner CGST and Central
Excise.- [TS-972-HC-2019 (MAD)-NT)];

c. Sutherland Global Services - [TS-878-HC-2020(MAD)-NT];

d. CCEx. Vs. Delphi Automotive Systems Ltd.-[ 2013 (292) E.L.T. 189 (All.)];. .H~d

e. Godrej & Boyce Mfg. Co. Ltd.Vs Union of India and :ors: 1;~1.

f. M/s Godrej Greenview Housing Ltd. Order-In-Appeal No. AK/ADC/GST/522/ RGD
APP/2021-22. .

g. · M/s Godrej Redevelopers (Mumbai) Pvt. Ltd. Order-In-Appeal No. AK/ADC/
GST/491-492/RGD-APP/2021-22

h. M/s Godrej Landmarks Redevelopers (Mumbai) Pvt. Ltd. Order-In-Appea1 No.
AK/ADC/GST/511/RGD-APP/2021-22

i. M/s Godrej Projects Development Pvt. Ltd; Order-In-Appeal No. AK/ADC/
GST/510/RGD-APP/2021-22

J. M/s Godrej Properties Ltd; Order-In-Appeal No. AK/ADC/GST/479-480/RGD-
APP/2021-22 . <'lam,,. .

~ ' (J;_ .
cs, ' ·,.,"2

In _vie~ .of the aboves. ubmisslon, they pleaded ·t.·ha 'tta~,~ctd~r.·,.· p~t tax cr····.e•.·.d.. it
along with interest and penalty should be set asde an. Pg, ' Ms#l mwmated vde
imp· ugned order be dropped. s t±" »..· •. !

·3.l'·£i
4

:.r

Ledger.
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~!; j Discussion and Findings:
}

i' • §0), I have carefully gone'through the facts of the case available on records,'.it . ;! •

s~bmissions made by the 'App.el/ant' in the Appeals Memorandum as well as through.)L . . . :\!! , . .. .
, ;J@4iti onal .submission. I find that the 'Appe/lan t' had availed the credit ofEducation Cess

,$}g645,942/-; SHEC Cess Rs.3,22,979/- & Krush Kalyan Cess 1.e. KKC Rs.8,07,884/

');iS[T-0tal of Rs.17,76,805/-l through TRAN-1 as transitional credit. However, as beingHJi'°}F . ·. · · · ·
-:jl~pbinteq out during verification ofTRAN-1 that the credit of.Education· Cess; SHEC Cesst . . .

· · '&' Ktishi Kalyan Cess [KKC] is not admissible, the appellant had paid the same. It was

also observed that the appellant ijas .not paid the applicable interest and penalty on this
- l, . .

amount. Accordingly, a SCN dated: 02.08.2021 was issued to the appellant in this regard.,·
'Thereafter, the adjudicating authprity vide impugned order has confirmed the demand

of wrongly availed credit of Education Cess ; SHEC Cess & Krishi Kalyan Cess [KKC] and

agg[_opriated the. amount so pafd by the appel_lant.. I find that the. adjudicating_ has

confirmed the demand of interest and also imposed. pe_nalty of Rs.1,77,681/-.
I 'I « {. • •q:I. . .

Accordingly, the appellant has-preferred the present appeal.
ii, cl ..

soH! I find that the 'adjudfcating_authority has µenied·the Tran-1 credit and

cb'rffirmed the demand on the ground that as per Section 140 of the CGST Act, credit, ~r-~· , - .... i -. • - . - - - . .

of '~ess amount cannot be carry forwarded to the GST regime. As per the CGST

(Aikendnient) Act, 2018, Sec±ton 140 of the CGST Act stands amended
.''./ I • •

retrospectively w.e.f. 01.07.2017 so that the credi.t of Cess from the pre-GST regime
' . C; ; ;·· . , . . .

cannot be carry forwarded to GST i1egime. The term, eligible duties and taxes has been

de't~iied in explanation-2 to section 140 of CGST Act, from which Cess has been
. : ·1

extftided. Therefore, the core issue before me is to decide as to whether- (i) Education
,,/ •. . '.

ce·s·s~) -SHE~ Cess & Krishi Kalya'ri Gess amounts can be carried forward to the GST

regi'fue as admissible Tran-1 '~fodit, (ii) interest on the demand confirmed is

ch~i4eable under Section 50 r~actWirh Section 73 of CGSTAct, in the present case & (iii)
. . ! ~. .

penalty is· imposable on the appellant under the provisions of Section 122 readwith
1

Section 73 of CGSTAct; or otherwise..
1. }et4

5Jiii); For ease of reference, Section 140 .(1) o.f CGST Act, 2017 is reproduced as'«,1if', . ;
under:- ·

1io.J:1-c
,(: ,1,(,.140. (1) A registered person, other than a person opting to p , -a: rJfffeiUJJ,(8-'B.
. · · ' :hection 10, shall be entitled to take, In his electr,onic credit ledg, (Jf~ll..,_,if,rti,
erofCENVAT credit or eit@ble duties carriedforward mn the rear g%lg#eea
< i,/ilenod ~ndmg with the day 1mmedwtely precedmg the appomt {~~P~_:f1/'il/J
3-. _S

'#!&:: . o ,sos"·

a:; .n
.;

,:;.,,; l:g



-10

F.No.: GAPPL/ADC/GSTP/251/2022-APPEA.L

by him under the existing law within such time and in such mariner as may be
prescribed: Jc i

Explanation 3 ofsaid Section further provides :
·3%.,

Explanation 3.--For removal ofdoubts, it is hereby clarified that the expression·· --
"eligible duties and taxes" excludes any cess which has not been specified ind
Explanation 1 or Explanation 2 and any cess which is collected as additional.,. r. ..duty ofcustoms under sub-section (1) ofsection 3 of the Customs Tariff Act
1975.

•
The appellant has stated that even in the amended provisions of Section 140 of:the

CGST Act clarification provided under the explanation-3 with respect to the term
; _ .. '

· "eligible duties and taxes" does not apply to the term ';Cenvat credit of eligible dutjes"
.. . ·'·.

used under Section 140(1). Their argument is that credit cannot be denied on the basis
. ' . •·· ., ..

of such explanation as it cannot go beyond the main section. In this context, before going
·

ahead it is necessary to understand in which manner,the Explanations- 1, 2 & 3 defines

the term eligible duties and taxes under Section 140 ?_f CGST Act. As per the amenc_led

(w.e.. 01.07.2021) version of the Section 140(1) of CGST Act, a registered person shall

be entitled to take in his electronic credit ledger, the amount of Cenvat credit of eligible
. .

duties carried forward in the return; and the term eligible duties has been detailed in
I

explanation- 1 to Section 140 of CGST Act. Similarly, as per Section 140(5) of CGST Act, a

registered person shall be entitled to take in his electronic credit ledger, credit of

eligible duties and taxes in respect of inputs and input services received on or after the
:- .

appointed day; and the term eligible duties and taxes has been detailed in explanation- 2
: , .,

to Section 140 of CGST Act, which is also applicable to Section 140(1). The eligible duties
.:. -i.'

, ,

and taxes enlisted under both Explanations-1 & 2 don't include any type of Cess.

Moreover, Explanation-3 under Section 140 of CGST Act read· as under: "For removal of

doubts, it is hereby clarified that the expression eligible duties and taxes' excludes any cess

which has not been specified in Explanation 1 or Explanation 2 and any cess which is

collectecl as additional duty ofcustoms under sub-section (1) ofsection 3 ofthe Customs
TariffAct, 1975"

Thus, it is very clear from the amended provisions under Section 140 of CGSTAct

that, for the purpose of sub-sections 1 and 5, as per Explanations- 1 & 2 given

thereunder, the terms eligible duties & eligible duties and taxes, doesn't include any

type of Cess. Moreover. Explanation-3 under this section further clarifies this. Moreover,

Section 140(1) of CGST Act, 2017, is amended retrospectively W.e.f. 01 .07.2017 vide the .
, ,

CGST (Amendment) Act, 2018 dtd 29.08.2018. Therefore, provisions 'ely

amended section would be applicable in all the cases of creditstran: -1
• • ' i

. .

}
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H L±# #

%
...... ),f.I-.··· :_t,: :,\.(>:·iii

t. ··# :· iii··: 1!< -liJ .... , -,·,·, l{' · , !l
'.
·. ·:._·U; ilf~i-· · -~ i'

. i'J.\ ...-1:.z.J.·_;_t_ !.-/'-,~f .,,..., '
is •!r .4 s
1
ijrder Section.140 Of CGST ASt.ljTh.erefore, I find that Cenvat credit of Education Cess;
'SHEC Cess & Krishi Kalyan Ces is not allowed to· be carried forward to the GST regime,;\;; ·...· ,:

·
1
·. ' -~~ Tran- 1 credit under sub-s~dtions (1) & (SJ of Section 140 of CGST Act. In view of42. .·rp . _ .. 11

}r.bove discussions, I upheld the impugned order confirmtngthe duty demand of Tran- I4# ·. ,
tmtedi~ of Education Cess ; SHEC,Cess & Krishi Kalyan Cess__ amounting to Rs.17,76,805/.
·E;£ . .

::m . The appellant has argued that by way of discharging the liability of Cess on
., . ;_; 1' . •

:~,iµputs/input services, cenvat crddit of such Cess c;i.mount is an accrued right for them. As.\:· ;~.' . i. • .

e Hon'ble Supreme Court had held in the case of Eicher Motors Ltd., such accrued right
-i . ~: . . •

cannot be taken away by intrqduction of new law. Section 174 of CGST Act, 2017 .
::- . '\ .·
pr_ovides that the amended A~ti: cannot affe.ct the· right, privilege accrued under the

repealed act. The credit of Cesses amounts paid. by the app_ellant· is an accrued right
. ; i\

u?der .the provisions of CENVAT :credit Rules issued under the provisions of Section _94

ofutr~ Finance Act, 1994. Ther:\:!_fore, as per the appellant, the repeal of the ·said Act
'

stggld not affect their accrued right.

W;~ In this context, I find that IiTC cannot be claimed as a matter of right; but it is a

of or concession provided by# the Act, claimed only in terms of the provisions of
j . - '.j •• . •

· ths"
1
statute, as held by the Apex,:Court in the case of TVS Motors as under. The Apex

. ; •, ' ' . . . ~ ~ .• : ' .

Court in the case of- TVS Motor Co. Ltd.. Vs. State of . Ta_mil Nadu - [2018} 98;,• . .

taam,ann.,om 343/70 GST501, held that:
l . . •
;

he .f
"41. IE is very clearfrolTJ./he aforesaid discussion that this Courtheld that ITC,,;~.,,. . ' :! • . .

i!Jf'i is a form of concession which is provided by the Act; it cannot be claimed as a
:: matter of right but only in;J~rms of the provisions of the statute,· therefore, therq[. sf. ..

, ,( conditions.mentioned in the qforesaid Section had to befulfilled by the dealer;"1.ln\l... ' I, ·

r

..

RS·'- ~ p "60. Obviously, the ·transiti¢n of unuti/ised Input Tax.'cred,it could be allowed
nr~i, · ··':I- · · · · · · .

. · ·~ only in respect-of taxe_s and d,uties which were subsumed in the new GT Law.
,:·,:i=ui. · · '·.: · · · · ·

· · Admi_ttedly, the three types of Cess invol_ved before us, namely fiducation Cess,
" secondary and Higher Education Cess and Krisht Kalyan ayere,
.- . a"7,
,· subsumed in the new GST Lgws, either by the Parliament_
' . ~~ . . . .

-,. Therefore, the question of trahsitioning them into the GSTR
. .::·. . . . : : : . ·. ·.

.i1 f,;.-: (;,: 1- •

.k I further find that in the ca.se of Commissioner of CGST & ors. Vs M/s. Sutherlandhg. • . . .
Glob'al Service Pvt. Ltd., vide order dated 16.10.2020 in Writ Appeal No. 53 of 2020,. . . . . '

Hori/ble High Court ofMadras held that :

ilai
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. It
them credit under against Output GST Liability cannot arise. The plain scheme

and object of GST Law cannot be defeated or interjected by allowing such Input d

Credits in respect. of Gess, whether collected. as {Tax orDuty under the then f.
. ~ ;

existing laws and therefore, such set offcannot be.allowed.".

. ·· I }j
"62. That the Assessee was not entitled to cdrry forward and set off of·

unutilised Education Cess, Secondary and Higher Education Cess and Krishi
I

Kalyan Cess against the GST Output Liability with reference to Section 140 of q, ..
the CGSTAct:, 2017.11 •

i
j,
i· .,· In view of above discussions & decisions, upheld · the impugned order

. ·, . v.confirming the duty demand of Tran-1 credit of EC, SHEC & KKC amounting" to
:- r ,Rs.17,76,805/-. I find that the facts of the judgments cit~d by the appellant in support of
: a: ,their claim of availability of credit of EC, SHEC & KKC in CST regime are distinguishable.·

I
• 1£.l

I also find that there is no provision in CGST Act, 2017 to pay taxes under

protest, however, the appellant reversed the wrong!Ji transited Cenvat Credit or kO,
SHEC & KKC under protest to avoid any litigation or ~lain{ refund the same in futil~e.

..i
Thus, I hold that the appellant rightly reversed the wrongly transited Cenvat Credit and

'
the adjudicating authority correctly appropriated the same inthe impugned order. ,.:E '

[j

S(iv). I further find that.he appellant had taken credit4of Rs.12,91,188/- against inputs

contained in their finished goods or semi finished goods (i.e. their building under
'

development) held in stock on the appointed day in Table No.7(a) of TRAN-1, on which
'the CENVAT credit was not available in the Service Tax regime. The said credit was

· denied on the grounds that the building under construction being attached to earth

cannot be called "goods" in terms of definition as per Section 2(52) and in terms of case
! 

laws under erstwhile Central Excise Act, 1944. Also the condition no. (v) as mentioned

under Section 140(3) had also not been fulfilled. Therefore, the adjudicating authority
! .

found the said transitional credit of inputs already used /!1 cqnstruction and contained in

WIP as on 30.06.2017 as inadmissible. Therefore, the adjudicating authority vide
I .

impugned order .has confirmed the demand of wrongly lavailed credit of Rs.12,91,188/
'I •against inputs contained in their finished goods or semi finished goods and appropriated

the amount so paid by the appellant. I fi ~l~t-. ~ adjudicating has. confirmed the

demand of interest and also impo.s d-H"i --r-..r \11>~ 1,29,119/-. Accordingly, ~~e
appellant has also preferred the presen 1;s e. : .

. .,,, 's t
e · .sss» ? y.

o°
~/

',.
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Jj;
.. . 1 -• ~!M~~ ··. ' '•J:. ; ,;,,.

''·k11w
:.:r.i
d
#.J:.

I_· _:i7:., if
3 #e

!1J': Ji,,(v). In this case, the transitional credit of Rs_.12,91,188/- availed by the appellant on,,., i,;. '·'
ff it11puts contained in finished gqpds held in stock and inputs contained in semi-finished or
;\!' Jf ..• it ; . .
''.~l Jjpished goods held in: stock op1.t~e appointed day was held: in.adrpissible and ordered for•,,· lij .. , J, .. , • •'J 'i~eovery. I find that transitio;tj;al! credit availed by the. appellant was held inadmissible

; :ii' . . ,,

f ~hder Section 140 (3) of CGST'.4"ct, 2017. For better appreciation of facts, I refer to Section# ±% . .·•.0 3) of CGST Act, 2017 as u*ger:·
it ,; :\ .
9i · #· !

; ~¢ction 140 (3) of CGST Act, 201:7 :-

. Ii
A registered person, who wasiinot liable to be registered unde_r the.existing law, or who

• L ii

was engaged in the rh~nu(act~re orexempted good$ or provision, of exempted services,
or who was providing. war/~~ contract service and was availing of the b.eneflt of

L .
Notification No. 26/2012-Serv._ice Tax, dated the2Qth]u.ne, 2012 or a first stage dealer• i•

;, .

or a second stage dealer or a registered importer. or a depot of a manufacturer, shall

~:
1
be entitled to take, in his electronic credit ledger, credit of eligible duties in respect of

"inputs held in stock and inpuf/contained in semi-finished or finished goods held in
@ i!l '. '. I 'ti • f

. ·; ·stock on the appointed day, wit,hin such time r,:md in such manner as may be prescribed,
l'f~ubject to] thefollowing con_ditlbns, namely:-
ii-. i t:.

such inputs or goodsare used Qr intended to be used for. making taxable
±

supplies under this Act; ;
.. . 7 ,'f . •

the said registered person is eligible for inpu_t tax credit on such inputs under
this Act;

{iii) the said registered person is in possession of invoice or other prescribed
documents evidencing payment ofduty under the existing law in respect ofsuch

lfv)
inputs;

such invoices or other- prescribed documents were issued not earlier than' . ' .

twelve months immedi,atf!lY p·receding .the appointed day,- and (v) the supplier
ofservices is not eligible.fer any abatement ,ur,.der this Act:

"{v) • the supplier ofservices{s/Jpt eligiblefor any qbate'ment under this Act: ·

·> a?
S(vJ). I further refer the letter F..No.38:1-/274/2017 dated 27-2~.2018 issued by Directorate

General of Audit, New Delhi. I find that said letter was issued in. a ca.se of M/s. ABC wherein:,1. . . . ·., . . '

it w_as noticed that during a_udit(-,-tpat the said assessee. has taken .transitional credit of

inputs (bricks, TMT bars and rods, cement etc) held in stoc:Icas on-3 0-6 ..z O 17 ,as well as on

inputs contained· in their building ;under developme , referring to the

provjpicins of Section 140 (3) of CGST A.ct, 2017 clarifie
•. '1.
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As per Section 2 (59) ofthe said Act, 'inputs' means anygoods other than capital
y

goods used or intended to be used by a supplier in course offurtherance of
' ., ; .

business. As per Section 2 (52) of the said Act, ' Goods' means every kind of

movable property other than money and securities but includes actionable claim, -

gro_wing crops, grass and things attached to orforming part ofthe land whichare

agreed to be severed before supply or under :a contract of supply. M/s. ABC

referred to Section 140 (3) ofthe CGSTAct, 2017 and submitted that they availed

the credit ofRs.59.24 lakh in Tran 1 against the inputs contained in their finished·

goods or semifinished goods (i.e. their buildings under development) held in stock

on the appointed day. The contention ofthe assessee does not appear to be correct

as a building under construction being attached to earth cannot be called 'goods'
. 4 '

in terms of definition as per Section 2 (52) mentioned above and in terms of
·',:. ·As

various case laws under erstwhile Central Excise Act, 1944. Therefore it is appears
. : : l .

that in the case ofbuilding construction, the transitional credit ofinputs already

used in construction and contained in WIP as on 30-6-2017 is not admissible.

S(vii). In view of above, I find that the provisions of'Section 140 (3) of CGST Act2017

allows transitional credit of inputs contained in semi-finished and finished goods in I stock
as on appointed day only to the specified class of persons. However, clarification issub:d by

. .. ' .
DG (Audit) categorically rules out transitional credit of inputs already used in construhion

of building in stock and contained in work in progress as on 30-6-2017 on the ground'that

such buildings does not fall under the definition of 'goods' given under Section 2 (5~) of

CGST Act, 2017 under which 'goods' is defined to mean only movable property.

S(viii). Concurrent reading of Section 140(3) of CGST Act, 2017, Section 2(52) of CGST

Act, 2017 and clarification issued by DG (Audit) leads that, the term 'goods' given under

Section 140 (3) of C
0

GST Act, 2017 means every kind of movable property. Therefore, to

qualify for availing transitional credit of eligible duties of input contained in semi-
"

finished or finished 'goods' in terms of Section 140(3), such goods ought to be movable

goods. I find that in this case, transitional credit of Rs.12,91,188/- was availed on inputs
'

already used in such buildings/ structures and contained in under construction

buildings/structures (work in progress). Such buildings/structures are undoubtedly
T•.J

immovable goods. Since Section 140(3) read with Section 2(52) allows. transitiolial
e

credit only on inputs used finished/semi-finished goods ofmovable nature, I find that
,: ·: ':'

transitional credit of Rs·.12,91,188/- availed on inputs used in such ures
. 1is not admi_ssible. I further find that the registered person w 1~y

?A
; ~

#4ts. f
,J
tt:•1
rn
%t
tfct;' 'i
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abatement under CGST Act.'tannot claim the credit under reference in view of the. ·i
, condition (v) of Section 140(3}:of CGST Act, 2017. Therefore, I do not find any infirmity

.r._: . l! •. .
in the findings of the adjudicating authority disallowing and ordering rec.overy of

}.' • , i · ,

'ti-ansitional credit availed on inputs used in such under-construction buildings /#- •

{t.ructures in _stock as on 30-6-2017. I also find that the facts of the judgments cited by

the appellant in support ofthfir claim of availability of transitional credit of inputs

contained in semi-finished and ;finished goods in stock. as on appointed day are
ti

"iit>

!\

S(ix). On carefully going through the submissions of appellant I find that on being, r .
pointed out the credit of EC, SHJ;;C & KKC amountingto Rs.17

1
76,805f and also credit of• i •

inputs used into finished/semi-finished g_oods of "Rs.12,91,188/- were reversed by the! . .
I

appellant. I further {ind that the appellant has not utilized the said credit of EC, SHEC &

KKCand also the credit of inputs used into fini_shed/semi-Jinished · go.ads and the same

were lying unutilized till they. reversed the same: The· appellant has contended that

interest is levied only on "ineligible ITC availed and utilized'' and hot on "ineligible ITC,·, :
availed'.' and referred to the amendment of Section 50 of CGST Act, 2017 done through·

• I • •

Section 110 of Finance Bill 2022, which was notified thro.ugh Notification No. 09/2022-

Central Tax dated 05.07.2022. They also contended that as tax has already been paid vide

GS'ifvR-3B of.June, 2018 and also GST DRC-03 dated 01.li.2019 and interest is not payable

oniihthe ITC as the same was not utilized, therefore penalty of Rs.1,77,681/- and also
. •'

Rs.1,29,119/- will also not be applicable.

5-:(x).- · Considering the foregoingfacts, I hereby referred the provisions- of Section 50
(3.) o.f the CGST Act, 2017, the same is as under:- · ·
af. . : t! i •

,i.·h.ti

SECTION 50 (3) :- .Where the input tax credit has been wrongly availed
and utilised, the registered person shall pqy interest on such input tax
credit wrongly availed'clnd utilised, at such rate not exceeding twenty-four
per cent, as may be notified by the Government, on the recommendations
ofthe Council, and the ;,jterest shall be calculated, in such manner as may
be prescribed.] ·,i fi\ 1

[As per Section 110 of.the Finance Bill, 202.2 this amendment has beenth
:.•. i with effect from 1t July,/2017, which has.been notified vide Notification.

1
:: :tH!i . . No. 09/2022-Central Tax,dated 05.07.2022.] ·

1

•

1
i:q/'.. In view of above, it is abundantly clear that.jriterest_is levi_able only if the Input

. ,,

Ti cede has been, wrongly avanled and atntzea. mn the present"pg!e@Plant

avaded theITC m the Electromc Cr~d1t Leclgerthroug/1 T.RAN-1 b ,1;~1\~~•ed the

s•,Wrf;l/1120,07.2018 [t!Je date of f1J1ng of GSTR-3B of June, 201.8]t~~reversal

...
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of the said Input Tax Credits in respect of EC, SHEC & KKC and also DRC-03 dated

01.11.2019 in respect of inputs used in finished/semi-finished goods. Further, I find that

the balance of CGST in Electronic Credit ledger was more than the reversal amo\ir"ie1fol·

the period when TRAN-1 was filed i.e. on 19.09.2017 tnll the date of reversM\e.

20.07.2018 / 01.11.2019. I find that the adjudicating 'authority has also not all~Mll at

any point of time that the said wrongly availed credits'bf EC, SHEC & KKC & inputs'used

in finished/semi-finished goods was ever utilized. Therefore, I find that_ interest is·1kot
leviable in the present case.

5(i). The appellant has transited EC, SHEC & KKC amounting to Rs.17,76,805/- under

Section 140 of CGST Act,2017. The definition of eligible duties as given in explanations

under Section 140 of CGST Act, 2017, does not include Cess, after the retrospective
·:• '#

amendment brought in the Section on 29.08.2018. The appellant has reversed _the
. ••.f!

disputed credit of EC, SHEC & KKC of Rs.17,76,805/- in their GSTR-3B for June, 2018.
k

Hence, I find that prior to the above amendment dtd. 29.08.2018, there was no legal

backing in the Act for restricting Tran- 1 credit on cess. Similarly , Directorate Genera]of

Audit, CBIC, New Delhi vide letter F.No.381/274/2017 clarified on dated 27-2-2018 that

in the case of building construction, the transitional credit of-inputs already used in
. . !

construction and contained in WIP as on 30-6-2017 is not admissible. Prior,to

retrospective amendment brought in the statute, the tax payer responded by reversing

the credit of Rs.17,76,805/- from their Electronic Credit Ledger on 20.07.2018 and
.. . . '. t \also after clarifications issued by the DG(Audit), CBIC, the appellant has paid the

disputed credit of Rs.12,91,188/- taken on inputs used in semi-finished / finished
i.i .

goods. Therefore, in the above circumstances I am not in agreement with the

adjudicating authority's findings of contravention of provisions under Section 140 of

CGST Act as ground for imposing penalty in this case under Section 122 readwith

Section 73 of CGST Act. I find that it is improper to penalize a tax payer for

retrospective amendment in law once he has positively responded with payment of

such dues prior to such amendments in the Act. Further, I find that interms of Section

73 (5) & 73 (8) of CGST Act, 2017 when duty is discharged with interest (in the

present case interest is not charged) before the issuance ofSCN, imposing penalty in

i'the case of reversal of both the credits of Rs.17,76,805/- & Rs.12,91,188/- would riot
' 1

be sustainable. Hence, I find that penalty is also not imposable upon the appellant.

6. In view of the above discussions, I upheld the impugned order confirming the
. i

demand & appropriation of Tran-1 credit of EC, SHEC & KKC 9%7$/8 nd also

credit of inputs contained in their finished goods or · ads.! of

• i
I
i

!,, a,
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The appeal filed by the .appellant stands disposed of in above ter.ms.
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ii!/: ~s,12,91,188/- aiready paid · /4 reversed_ by the· i,ppellant ·However, I set aside the

demand of interest and penal.\y.,imposfd by the or-iglnal adjudicating authority. The+ s

'·l:i :_ijppugned order is modified fo!!~Sabove extent Hence, the appeal is partially allowedr ~~d par.tially rejected. I/ !J

.. :i
i:
!!

C4l¥i . ~marAgarwal)
Superintendent (Appeals)
Central Tax, ·
Ahmedabad... ·

Datei~.11.2022

ByR.P.A.D.

To,
M/s. Godrej Properties Ltd.,
znd Floor,· Rudra Path Complex,
Near Rajpath Club,
Sarkhej -Gan,dhinagar Highway,
Ahmedabad - 380059, Gujarat.

ii
: (•)', ' .

. ',,
I!

!i

·:,)i4,.

+ .I.·
· .:i' i-lrh, .
, .. Jll1((),

Copy to:

1. T~e Principal Chief Commis.s(oner of Central Tax, .Ahml;!di;ibad Zone.

&The,Commissioner, CGST & C} Ex., Appeals, Ahmeq,abad,
3; :rJJ.'.fhe:commissioner, CGST &dEx., Ahmedc;1bad-North.·q "llj·,t· ! I , l . . . . .

%Au4]heAdditional Commissioner, Central Tax (System),Ahmedabad-North.

· 5. The Deputy/Assistant Commissioner, CGST & C, Ex, Division-VI, Ahmedabad-North.6...area me. . .
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